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GEORGETOWN UNIVERSITY'S 56 MEGAWATT
POWER PLANT
Rusty Smiroldo
In Citizens Coalition v. District of Columbia Board of Zoning Adjustment,' the
District of Columbia Court of Appeals upheld a District of Columbia Board of
Zoning ("BZA") order granting special exception relief from the zoning
regulations to Georgetown University authorizing construction and operation of a
56-megawatt Cogeneration Facility on the college campus. In affirming the BZA's
special exception grant, the court found that the proposed Cogeneration Facility
would be an accessory use to the principal operation of Georgetown University and
University Hospital.'
The BZA is authorized to grant special exception relief from zoning regulations
based on accessory use if there exists substantial evidence to establish that the
proposed use is customarily incidental and subordinate to the principal use, and
located on the same lot with the principal use.3 The Court found that the BZA's
decision to grant a special exception based on accessory use was founded on
substantial evidence that central utility plants are customarily incidental to
university campuses and reasonably related to their principal use because the
proposed facility at Georgetown University would generate and provide for the
present and future needs for the electricity, steam and chilled water needed to
operate and utilize the Georgetown University and its hospital.'
In referring to the power purchase agreement with the Potomac Electric Power
Company (PEPCO) the Court held that exclusive use was not needed and that it
was enough for the Cogeneration Facility use to be reasonably related to
Georgetown University's principal use for the purpose of granting a special
exception to the zoning regulations." Furthermore, the Court agreed with the BZA
finding that the sale to PEPCO of electricity generated by the Cogeneration
Facility would be an appropriate commercial use because it furthered the
University's mission and would not have any substantial adverse impact on the

1. 619 A.2d 940 (D.C. 1993).
2. Id. at 942.
3. D.C. Mun. Rcgs. tit. 11 § 199.1 (1987) [hereinafter II DCMR]. District of Columbia Municipal

Code Regulation's definition of Accessory Use: -a use customarily incidental and subordinate to the principal
use. and located on the same lot with the principal use."
4. Citizen's Coalition. 619 A.2d at 948.

5. Id. at 954.
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surrounding community. 6 In fact, the Court found, the proposed Cogeneration
Facility would affect the surrounding neighborhood in a positive manner by
7
improving air quality, reducing truck traffic and upgrading pollution controls.
Lastly, the Court found substantial evidence to support the BZA's finding that
the Cogeneration Facility is located on the same lot with the principal use of
Georgetown University school and hospital; thereby, satisfying the accessory use
requirements. 8

I. THE CASE
1. Facts
On October 18, 1990, Georgetown University filed an application with the BZA
seeking authorization to construct a Cogeneration Facility as an addition to its
existing steam heating and cooling facility located east of McDonough Gym. , The
University had reached its chilled water capacity and needed to expand its steam
capacity, so it chose a cogeneration project to meet its increasing energy demands.
Cogeneration is a relatively recent concept wherein steam and electricity are
simultaneously produced from a single energy source. Consequently, the
University's total demand for steam, electric power, and chilled water could be
satisfied by this single source.10 The long-term effect of the proposed 56 megawatt
Cogeneration Facility would be to establish Georgetown University as energy selfsufficient beyond the year 2010." Georgetown University intended to construct
and operate the Cogeneration Facility on the southwest quadrant of the campus on
12
a site which is situated in an R-3 zone.
An R-3 zone is designated essentially for single family homes and row house
dwellings. 3 Therefore, Georgetown could build the Cogeneration Facility only
after filing for and receiving from the BZA a special exception to the R-3 zone
restrictions. In order to obtain a special exception to develop property in an R-3

6.
7.
8.
9.

Id. at 951.
Id. at 953.
Id. at 944-5.
Citizen's Coalition, 619 A.2d at 942.
10. Id. at 944.
I. Id.
12. Id at 942.
13. 11 DCMR §§ 200.3, 320.1 (1987).
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zone for campus purposes the BZA must decide that the special exception will be
in harmony with the general purpose and intent of the zoning regulations and will
not adversely affect or otherwise become objectionable to neighboring property
because of noise, traffic, number of students or other objectionable conditions.1 '
On July 31, 1991, the BZA, after a hearing, was satisfied that the zoning
regulations requirements had been met and granted a special exception to
Georgetown University to build the Cogeneration Facility.'"
The Citizen's Coalition, which was comprised of an unincorporated association
of citizen's groups from the surrounding community,' 0 challenged the BZA's
authorization of the special exception relief.
2. The Cogeneration Process
Evidence presented by Georgetown University and accepted by the BZA
demonstrated that the proposed Cogeneration Facility would meet the University's
present and future energy demands by simultaneously producing steam and
electricity from a single energy source. 1
One hundred percent of the steam produced by the Cogeneration Facility would
immediately be used to meet the present needs of the university and routed
directly from the facility to the university. However, the facility would initially
generate a surplus of electricity beyond that of the university's present demands.
Furthermore, the proposed Cogeneration Facility would be unable to provide
electricity directly to the University because extensive duplicate switching and
distribution facilities to provide an adequate measure of safety would have to be
constructed. 8
Therefore, the BZA found that for economic, technical and public interest
reasons the cogenerated electricity would be delivered to the PEPCO grid rather
than directly to the Georgetown campus. The BZA decided that it was not
practically or financially feasible to deliver the electricity generated from the

14. Id. at §§ 3108.1, 210.2.
15. Citizen's Coalition. 619 A.2d at 944.
16. Id. at 942 n.l. (Citizen's Coalition Petitioners comprised of citizen groups including Palisades
Citizen Association. Foxhall Citizens Association. Glover Park Citizens Association. Burleith Citizens
Association. Citizens Association of Georgetown and Hillendale Citizens Association. as well as indidual
members of these associations).
17. Id. at 942. 944.
18. Id. at 944.
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proposed facility directly to the Georgetown campus110
Instead, the proposed facility would utilize a concept called "wheeling" where
PEPCO measures the amount of electricity fed into PEPCO's system by the
private facility, then how much the customer takes out. That amount of electricity
that the customer feeds into the PEPCO grid is that amount which can be taken
out of the PEPCO grid for consumption free of charge. The private facility would
pay only a fee to use of the utility company's facilities.2 0
Initially, the proposed Cogeneration Facility would deliver more electricity into
PEPCO's system than Georgetown University would actually use. PEPCO would
sell this surplus electricity to its own customers for a profit. However, the amount
of surplus would decrease as Georgetown's energy demands increased. The
proposed Cogeneration Facility would have the capacity to generate 56 megawatts
of electricity; university officials estimate that it would have peak energy demands
of thirty-six and fifty-two megawatts respectively for the years 2000 and 2010.1
The District of Columbia Public Service Commission (PSC) approved a Power
Purchase Agreement on January 31, 1990, whereby Georgetown University
contracted with Dominion Energy, Inc., to build and then operate the
Cogeneration Facility on the Georgetown University site. Subsequently, Dominion
would enter into a Power Purchase Agreement with Pepco whereby Pepco, for the
next twenty-five years, would purchase 100 percent of the electricity produced by
the proposed plant.2 The Public Utilities Regulatory Policies Act requires PEPCO
to buy electricity from private parties who produce electricity.2 3
3. Background
In the past, the BZA had granted special exceptions to Georgetown University
enabling it to operate heating and cooling facilities on the campus in order to meet
its unique energy needs. In 1968, the BZA unanimously granted special exception
to the location of a heating and cooling plant on campus that was powered by
natural gas and fuel oil. The BZA found that the location, design and operational
characteristics were not likely to be objectionable to the neighboring property.2 '
Again in 1977, the BZA granted special exception to Georgetown University to
19. Id. at 945, BZA finding No. 25.
20. Citizen's Coalition, 619 A.2d at 945.
21. Id. at 944.
22. Id. at 943.
23. Id. at 943 n.12.
24. Id. at 943 n.6.
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construct an 11,998 square foot addition to its existing heating and cooling plant,,
This was the first phase of a project aimed at establishing Georgetown as an
energy self-sufficient campus in a cost efficient and environmentally sound
manner.26 The second phase of the project, later set forth in Georgetown's 1983
Campus Plan, was aimed at developing a cogeneration facility that would be
designed in cooperation with a local utility interest."
In 1983, the BZA accommodated the second phase of the project and approved
a second addition to the existing power plant at Georgetown. The BZA's approval
order included permission to use a 2.8 megawatt steam turbine driven cogenerator
which was the equivalent of the first Cogeneration Facility on the campus. This
facility could sometimes transfer electricity to PEPCO; therefore the PSC required
that a power purchase agreement, to be reviewed and approved by the PSC, be
entered into by PEPCO and the Cogeneration Facility. Once again the BZA found
that the location and the construction of the 2.8 megawatt Cogeneration Facility
would not be objectionable to neighboring property." The BZA also noted that the
project conformed to the national energy policy of fuel conservation.,,
On July 31, 1991, the BZA, after a hearing, approved Georgetown's application
for a special exception to the R-3 zoning enabling it to construct an addition to the
existing power plant for the purpose of housing the proposed 56 megawatt
Cogeneration Facility." During that hearing the BZA found that the construction
and operation of the Cogeneration Facility was not likely to become objectionable
to neighboring property because of noise, traffic, number of students, or other
objectionable conditions thereby satisfying the District of Columbia Municipal
Regulations (DCMR) criteria.3 1 Furthermore, the BZA found that the Special
Exception requirements were satisfied because the Cogenerator Facility use would
be in harmony with the general intent of the Zoning Regulations and Maps and
would not tend to affect adversely the use of the neighboring property. 2 As a
result of this finding the Citizen's Coalition challenged the grant of the special
33
exception in the D.C. Court of Appeals.

25.
26.
27.
28.
29.
30.
31.
32.
33.

Citi:en's Coalition. 619 A.2d at 943 n.8.
Id. at 943.
Id. at 943 n.10.
Id. at 943.
Id. at 943 n.ll.
Citizen's Coalition, 619 A.2d at 944 n.13.
I1 DCMR §§ 210.2. 3108.1 (1987).
Citizens Coalition. 619 A.2d at 943.
Id. at 944.
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4. Citizen's Coalition Contentions
The Citizen's Coalition sought review of the BZA order authorizing special
a4
exception relief to Georgetown University to construct a Cogeneration Facility.
(A) The Citizen's Coalition argued that Dominion Energy, Inc.'s presence on
the Georgetown Campus constituted a commercial intrusion into the R-3
residential zone because the electricity generated from the facility would not be
delivered directly to the university but instead would be sold entirely to PEPCO.
The Citizen's Coalition argued that a special exception should not be granted
because a Cogeneration Facility which generates electricity for sale and profit is a
purely commercial venture. Therefore, the Cogeneration Facility use failed to
constitute a valid Accessory Use because it would not be incidental to Georgetown
University's principal use.3 5
(B) Furthermore, the Citizen's Coalition averred that Georgetown University
needed a variance as well as a special exception in order to build the proposed
Cogeneration Facility. It reasoned that such a facility would be inappropriate in an
R-3 residentially-zoned district and therefore would be nonconforming to other
similar uses in the residential area.36
II. LEGAL BACKGROUND

1. Variance v. Special Exception
The Citizen's Coalition contended that in order to build the Cogeneration
Facility on the University's campus, Georgetown officials needed to obtain a
variance in addition to obtaining special exception relief. The Court examined the
37
difference between the two.
A special exception is granted if the proposed use will be in harmony with the
general purpose and intent of the zoning regulations of that district; whereas a
variance is granted to allow a use that ordinarily would be prohibited by the
38
zoning regulations in that district.
34.
35.
36.
37.
38.
referring

Id. at 942.
Id. at 945.
Id.
Citizen's Coalition. 619 A.2d at 948.
Id. (citing the pertinent portion or II DCMR 3108.1 (1987) Special Exceptions criteria and
to 11 DCMR 3107.2 (1987) Variance provisions).
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The court held that BZA reasonably concluded that central utility plants are
common to university campuses and reasonably related to the principal use of
university sites. The court agreed that such a facility, which would be designed to
meet present and future electrical, chilled water and steam energy needs at the
university, would not threaten the dominant use of the property as a university and
a university hospital. The BZA noted that a Cogeneration Facility was approved in
concept in both the 1983 and 1990 Georgetown University Campus Plans.
Therefore, since the proposed Cogeneration Facility would be a use common to
university campuses and reasonably related to the principal use of the university,
then it would be in harmony with the general purpose and intent of zoning
regulations. The Court agreed with the BZA that Georgetown University officials
did not need to apply for a use variance to build the Cogeneration Facility, special
exception relief alone would be sufficient.-o
2. Standard of Review
The District of Columbia Administrative Procedure Act (DCAPA) establishes
the appropriate standard of review for the District of Columbia Court of Appeals
in reviewing an order or decision of the BZA. Every agency decision and order
must be in writing and must be accompanied by findings of fact and conclusions of
0
law and supported by reliable, probative and substantial evidence.4
This standard of review is called the "substantial evidence" test. The substantial
evidence test has three requirements: (1) the Agency must make a finding on every
contested issue of fact; (2) the decision must be rationally related to the facts; and
1
(3) each finding must be supported by sufficient evidence.'
The District of Columbia Court of Appeals has made it clear that a BZA
decision or order will be upheld by the court if there is a rational basis for that
decision or order. 42 Only where the court finds that the agency's interpretation of
the zoning regulations is plainly erroneous or inconsistent with the regulations, will
3
the court substitute its own decision in place of the agency's decision.'
Consequently, the D.C. Court of Appeals scope of review is limited to whether
the Board's interpretation, based on substantial evidence, is legally consistent with
39. Id. at 957.
40. Id. at 946 n.17.
41. Vestry of Grace Parish v. D.C. Alcoholic Beverage Control Board. 366 A.2d I110 (D.C. 1976).
42 Silverstone v. District of Columbia Bd. of Zoning Adjustment. 372 A.2d 1286. 1288 (D.C 1977).
affd. 396 A.2d 992 (D.C. 1979).
43. Taylor v. District of Columbia Bd. of Zoning Adjustment. 308 A.2d 230. 233 (D.C. 1973).
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the regulations or whether the decision is clearly arbitrary and capricious in both a
4
factual and legal context. 4
3. Special Exception Criteria
In this instance, the Court had to review the BZA's interpretation and
application of the special exception zoning ordinances which established the
requirements that a college or university would have to satisfy in order to receive
permission to build an addition to a university in an R-3 residentially zoned
district designated for single family homes and row dwellings. 4
The BZA may grant special exception to the zoning regulations: (1) where, in
the Board's judgment those special exceptions will be in harmony with the general
purpose and intent of the zoning regulations and maps; (2) the special exceptions
will not adversely affect the use of the neighboring property; 4' and (3) the addition
is "not likely to become objectionable to neighboring property because of noise,
17
traffic, number of students or other objectionable conditions. 4
The applicant seeking a special exception must prove items (2) and (3).4 8
4. Accessory Use Criteria
After the applicant proves items (2) and (3) of the special exception criteria
then the BZA must decide item (1)- whether the special exception will be in
harmony with the general purpose and intent of the Zoning Regulations. In order
to make this determination the courts turn to the accessory use doctrine. If the
court finds that the requirements of accessory use have been met then the special
exception will be adjudged in harmony with the general purpose and intent of the
zoning regulations and the special exception will be granted. Once again, accessory
use is defined as, "a use customarily incidental and subordinate to the principal
49
use, and located on the same lot with the principal use.'
This determination is broken down into a two-tier analysis. The Court must find
that: (1)the use is customarily incidental and subordinate to the principal use of

44. Salsbery v. District of Columbia Bd. of Zoning Adjustment, 318 A.2d 894, 896 (D.C. 1974).
45. Citizens' Coalition, 619 A.2d at 947.
46. II DCMR § 3108.1 (1987).
47. Id. at § 210.2.
48. First Baptist Church v. District of Columbia Bd. of Zoning Adjustment. 432 A.2d 695, 698 (D.C.
1981).
49. II DCMR § 199.1 (1987).
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the property; (2) and the use is located on the same lot with the principal use."
Furthermore, the case law has emphasized the importance of measuring the
impact that an accessory use will have on the surrounding community. 5 1

IlL

THE COURT'S REASONING

Writing for the D.C. Court of Appeals, Senior Judge Gallagher affirmed the
BZA's decision concluding that the BZA findings were reasonable and based on
substantial evidence and were not arbitrary and capricious., 2 Judge Gallagher held
that the BZA's decision to grant special exception relief to Georgetown University
authorizing them to .construct and operate a Cogeneration Facility was in
accordance with the D.C. Municipal Zoning Regulations and with the case law.3
The court was satisfied that the special exception criteria' had been met for the
following reasons: first, the requested relief was in harmony with the general
purpose and intent of the zoning regulations 5 because a) central utility plants are
commonly located on university campuses and are reasonably related to the
principal use of the university and the University Hospital; b) the Cogeneration
Facility would not adversely affect neighboring property because it would be
located anywhere from several hundred feet up to 1300 feet from residential
boundaries on all its sides; 56 c) the noise levels generated by the Cogeneration
Facility would not exceed D.C. Noise Regulation limits; d) the energy demands of
the university called for an appropriate plan for meeting its present and future
needs; and e) several D.C. officials"7 recommended carrying out the proposed
project."
Second, the Court emphasized that the Cogeneration Facility was not
objectionable to neighboring property. To the contrary, the proposed facility would
have several positive effects on the community including a 70 percent reduction in
50. Id.
51. Citizens Coalition, 619 A.2d at 952.
52. Id. at 955.
53. Id.
54. 11 DCMR § 3108.1 (1987).
55. Citizen's Coalition. 619 A.2d at 942.
56. Id. at 948.
57. Officials from both the District of Columbia Office of Planning and the Distinct of Columbia Energy
Office recommended that Georgetown's application for special exception to build the Cogeneration Facility b.
approved.
58. Citizen's Coalition. 619 A 2d at 949.
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truck traffic, reduced noise levels based on that truck traffic reduction and
improved air quality caused by a reduction in emissions from the proposed power
plant. 9
Third, in regard to accessory use as a basis to grant a special exception, the
court emphasized that the proposed Cogeneration Facility would be an accessory
to the university's principal use because central utility plants become customarily
incidental and subordinate to a university's principal use by supplying its energy
demands to keep it operational.6" The Court was also impressed with the positive
impact the facility would have on the surrounding community in regard to reduced
truck traffic, improved air quality and upgraded pollution control devices.0 1
Furthermore, Judge Gallagher determined that such a facility that serves a school
and a hospital is "inherently beneficial" to the community and helps promote
public health, safety and the public welfare of the community in accordance with
the purpose of zoning restrictions.62
IV.

ANALYSIS

A. Cogeneration Facility Is An Accessory Use To Operations Of Georgetown
University
The District of Columbia Court of Appeals found that the BZA properly
decided that the Cogeneration Facility is an accessory use to Georgetown
3
University's operations and therefore qualifies for a special exception.
In making this determination the court engaged in a two-part analysis: (1)
Whether the Cogeneration Facility use was customarily incidental and subordinate
to the principal use?; and (2) Whether the Cogeneration Facility was located on
6
the same lot with the principal use? '

59.
60.
61.
62.
63.
64.

Id.
Id. at 951.
Id. at 953.
Id. at 952.
Citi:en's Coalition. 619 A.2d at 950.
Id. at 952-4.
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1. Cogeneration Facility Is Customarily Incidental And Subordinate To The
Principal Use
In determining whether the Cogeneration Facility would be an accessory use to
the principal use of the university and its hospital, the court discussed the power
purchase agreement between Georgetown and PEPCO; the degree of impact that
the proposed facility would have on the surrounding neighborhood; and the
reasonable relationship between the Cogeneration Facility and the university."
(a) The Power Purchase Agreement
The Citizen's Coalition contended that the proposed use of the Cogeneration
Facility would be a purely economic venture and therefore did not constitute an
accessory use to Georgetown's operations. The Citizen's Coalition argument was
based on the fact that the electricity which would be generated by the proposed
Cogeneration Facility would not be used directly by the university. Instead, the
electricity would be transmitted by Dominion, a third party, who in turn would sell
the electricity to PEPCO. PEPCO would service the university and then sell any
surplus electricity to their own customers."
The BZA admitted to these facts but denied the conclusion of the coalition. The
BZA concluded "that the interchange of electricity generated by the proposed
facility [would] not effect the nature of the use." The BZA based this conclusion
on the fact that the energy generated by the facility would be used to benefit
students, administrations and patients by heating "dormitories, classrooms, a
hospital and other campus buildings." Therefore, the BZA concluded that energy
generated by the facility "would be accessory to the principal use of the
67
university."
Furthermore, the BZA noted that "the university elected the Cogeneration
Process because it: (1) was the most cost-effective; (2) furthered local and national
policy goals of promoting cogeneration; and (3) was environmentally sound.""
Georgetown reported that when faced with the choice of updating the existing 2.8
megawatt plant or building a cogenerator facility it chose the latter to accomplish
all three benefits listed.

65.
66.
67.
68.

Id. at 951-4.
Id. at 950.
Id. at 951.
Citizen's Coalition. 619 A.2d at 951.
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The BZA found that the power purchase agreement and the sale of electricity
by PEPCO resulted from an analysis by Georgetown of the best approach to
implement a cogeneration process.
Finally, the BZA found that its prior decisions reflected a policy that a cost
effective on campus utility service is an integral component of university
operations. 69 As a result, the Court held that the BZA's findings were neither
arbitrary nor capricious; rather, they were reasonable and based on substantial
evidence and therefore agreed that the power purchase agreement for the facility's
70
generated electricity would constitute accessory use.
(b) Impact On Surrounding Neighborhood
Relevant case law revealed that the courts commonly examine the degree of
impact that accessory use has on a surrounding neighborhood. The Courts place
the primary emphasis on whether accessory use has an undesirable influence in the
community. In this case, the D.C. Court of Appeals agreed with other jurisdictions
that degree of impact on the surrounding community is the most reasonable test
for determining whether an accessory use was appropriate.7"
In measuring whether or not an accessory use is reasonable the Court looks to
factors such as effect on customs and practices of the community, personal and
vehicular traffic and the effect on the tranquility and residential character of the
neighborhood.7 2 The Courts turn to these factors as an indicator and measurement
of the reasonableness of accessory use from a public policy standpoint. The public
policy of the D.C. zoning regulations is to promote public health, safety and the
general welfare of the community.73
Although the Citizen's Coalition contended that the Cogeneration Facility
would have an adverse impact on the surrounding neighborhood, the court
74
disagreed.
First, the BZA found that a Cogeneration Facility which generated electricity to
Georgetown Medical Center, as .vell as dormitories and classrooms, is inherently
beneficial to the community and incidental to the operation of the university. The
Cogeneration Facility inherently served the public good by indirectly servicing the
69.
70.
71.
72.
73.
74.

Id. at 952.
Id. at 951.
Id. at 952 (citing City of Muskegon Heights v. Wilson, 109 N.W.2d 768, 770 (Mich. 1961)).
Id.
State ex rel. Kaegel v. Holckarnp 151 S.W.2d 685 (Mo. App. 1941)
Citizen's Coalition. 619 A.2d at 952.
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operation and function of Georgetown University and hospital. To permit the
operation of such a facility would be in keeping with the purpose of zoning, to
promote the public health, safety and general welfare of the community. 0 Second,
the BZA found that the Cogeneration Facility would create a beneficial impact on
the surrounding neighborhood and environment in a number of other ways. For
instance, the new facility would use natural gas as its primary fuel. The existing
plant uses a coal-fire burner. The shift in the type of fuel used would improve the
air quality by reducing toxic emissions. Carbon dioxide emissions would be
reduced by 61 percent; nitrogen oxide emissions would decrease by 41 percent; and
a sulfur dioxide emissions would be cut by 33 percent. 70
Third, the BZA found that the proposed Cogeneration Facility would cause a
reduction in the amount of neighborhood truck traffic because a decreased amount
of solid waste materials would be transported from the site. This reduction in truck
traffic would improve traffic conditions in the area.7 In order to operate the
existing boilers approximately 2,100 truck trips per year are required to carry fuel
oil, coal and limestone to the site and take waste products away. Operating the
proposed facility will result in a decrease in solid waste of about 6,300 tons and
reduce the amount of truck trips by about 70 percent from 2,100 to about 550
trips per year. These reductions in truck traffic would also cause a reduction inthe
noise level in the surrounding neighborhood.
Fourth, the new storage tank will be equipped with a leak detection monitoring
system that will upgrade the pollution control devices on the fuel oil storage
system. The result will be a higher degree of protection than that required by local
78
and federal regulations.
Fifth, the BZA also noted that the proposed Cogeneration Facility would be
located adjacent to a hill and would not be visible from any university boundary.
Although the ninety foot smoke stack would be visible, the BZA found that the
"stack should have a minimal impact on the skyline because the stack is ninety
feet lower than the Healy Tower, an existing landmark, and the stack is of lesser
size than the stacks of a flour mill and utility plant east of the Key Bridge.""
The Court held the BZA's conclusion that the Cogeneration Facility was not
likely to become objectionable to neighboring property because of noise, traffic or

75.
76.
77.
78.
79.

Id.
Id. at 953.
Id. at 955.
Id. at 953.
Citizen's Coalition. 619 A.2d at 950.
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other objectionable conditions was neither arbitrary nor capricious but
reasonable.8"
As a result, the Court found substantial evidence to show that the proposed
Cogeneration Facility would not create any adverse impact on the surrounding
community or the environment; instead, the impact on the community would be of
a positive nature: improved air quality, reduced toxic emissions, reduced truck
traffic and upgraded pollution control devices on campus. 81
(c)

Cogeneration Facility Use Is Reasonably Related To Georgetown
University's Principal Use

The Citizen's Coalition argued that accessory use must be limited to the
exclusive use and benefit of the owner or occupant of the principal property.8 2 The
Coalition wanted a strict exclusive interpretation of the customarily incidental
clause of the zoning regulation.83 It argued that the proposed Cogeneration
Facility would not exclusively benefit the university owner or occupant; therefore,
the use of such a facility was not customarily incidental and subordinate to the
principal use of the property.
The Citizen's Coalition attempted to substantiate their contentions first in Cord
Meyer Dev. Co. v. Bell Bay Drugs, Inc., where the court held that a commercial
pharmacy could not operate as an accessory use inside a physician's office."
Second, in Dolan v. De Capua, the court held that a parking garage that was
permitted as an accessory use to a private home in a residential district could not
be used to house buses, trucks and other commercial vehicles because such uses
were not related to a single-family dwelling.85 Third, in Currey v. Kimple, the
court found that a private tennis court was an accessory use to a single-family
home as long as business or public activities did not transpire.8
However, the court disagreed with the Coalition and refused to extend the
holdings in these cases to this dispute noting that the Coalition's -analysis had
80. Id. at 956-7.
81. Id. at 953.
82. Id.
83. II DCMR § 199.1 (1987).
84. Citizen's Coalition. 619 A.2d at 953-4 (citing, Cord Mcyer Dev. Co. v. Bell Bay Drugs, Inc., 269
N.Y.S.2d 67. 69 (N.Y.S. App. Div. 1966)).
85. Citi:ens Coalition. 619 A.2d at 954 (citing. Dolan v. Dc Capua, 80 A.2d 655, 659 (N.J. Super. Ct.
Law Div. 1951).
86. Citizen's Coalition. 619 A.2d at 954 (citing, Currey v. Kimple. 577 S.W.2d 508, 514 (Tex. C:.
App. 1978)).
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missed the mark. The court reasoned that a pharmacy operated from a physician's
office, a parking garage located in a private home and a private tennis court used
in a single-family dwelling, cannot reasonably be compared to a Cogeneration
Facility used to generate steam and electricity in order to operate a university and
a university hospital.87
The court reasoned that unlike those cases, the proposed facility "is reasonably
related to the principal use which is the function and operation of a university as it
contributes to the health and well-being of its students and hospital patients and
personnel.""
The court rejected the Coalition's exclusive owner-use standard and instead
insisted on applying a more relaxed reasonable relationship test. As a result, the
Court agreed with the BZA's conclusion that the construction and operation of a
Cogeneration Facility, designed to service the university's utility demands, bears a
reasonable relationship to the university's principal use and is thereby customarily
incidental and subordinate to Georgetown's principal university and hospital
operations.8 9
Furthermore, the Court held that a power plant provided by a university is
inherently beneficial to the public because it serves the university and its hospitals
which are used by the public. Finally, the court agreed that the provision of a
central utility plant is common on university campuses. The court held that these
findings constituted substantial evidence for BZA's findings that the Cogeneration
Facility would be customarily incidental and subordinate to the principal use of
Georgetown University and its hospital. 0
2. Cogeneration Facility Located On Same Lot With Principal Use
The second requirement of the accessory use criteria states that the accessory
use must be "located on the same lot with the principal use."'9 The Citizen's
Coalition contends that the Cogeneration Facility's function does not constitute
accessory use because a portion of the electricity generated will not be used
exclusively by Georgetown University but by PEPCO and its customers therefore,
not on the same lot as principal use.92
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In an attempt to substantiate this argument the Coalition refers to Hilton
Hotels Corp. v. District of Columbia Bd. of Zoning Adjustment.9 In this case,
the Statler-Hilton operated a laundry facility on its own premises. At first, the
facility only serviced the Statler-Hilton, but eventually it began to service the
Washington-Hilton, which was located about a mile away. Owners of a
cooperative apartment building across from the Statler-Hilton complained of
traffic congestion caused by the frequent delivery of laundry from the WashingtonHilton. The D.C. Court of Appeals upheld the BZA's decision that the operation
of the laundramat was accessory use to the Statler-Hilton but was not accessory
use to the Washington-Hilton because of the one mile distance. The accessory use
of the Statler-Hilton laundramat was not located on the same lot as the principal
use of the Washington-Hilton.""
The court called the Citizen's Coalition reliance on this case misplaced. The
Cogeneration Facility would be an addition to the existing power plant currently
located on campus. This power plant would service the entire university. Even
though the buildings it serviced would be separate from the Cogeneration Facility
building, those serviced buildings would still be located on the same lot as the
universityf 5
Furthermore, even though the electricity would eventually leave the lot under
the power purchase agreement, this would not cause objectionable conditions in the
neighborhood like the increased traffic caused by the laundry truck. The court held
that the BZA's finding was not arbitrary and capricious because it effectively
demonstrated that the location of the proposed facility was on the same lot with
the principal use of the university. Therefore, the second requirement of the
Accessory Use test was satisfied. 6
B.

Cogeneration Facility Coincides With Mission Of Georgetown University

The Citizen's Coalition alleged that the proposed Cogeneration Facility failed to
support the mission of Georgetown University. The basis of this argument rests
upon the Coalition's supposition that the only way to tie the mission of the school
to the Cogeneration Facility was to use the facility as an instructional device for
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electrical engineering students or a public utility course."
The BZA disagreed and pointed to the 1983 and 1990 Georgetown Campus
Plan wherein cogeneration technology was included and approved by the BZA.
The BZA found "the university on-campus energy plan has been developed in
accordance with its academic mission of not only educating leaders of tomorrow
but also addressing current problems facing the community including public
interest issues such [as] energy and public health."08
Furthermore, the BZA found that the university's research efforts would
advance its academic mission by fielding new technology for energy conservation
and environmental protection as part of the congressionally recognized National
Exemplar Integrated Community Energy System (NIECES)Y.

The BZA also considered the recommendations of the District of Columbia
Office of Energy, which concluded that the proposed Cogeneration Facility
promotes energy goals on the local level. Furthermore, the Office of Energy
opinioned that the project meets Cogeneration Facility qualifications and advances
the Public Service Commission's initiative implementing cogeneration
technology. 00
V. CONCLUSION
This ruling comports with both the District of Columbia Municipal Zoning

Regulations as well as case law. However, this decision opens the door for local
universities, colleges and churches to construct and operate Cogeneration Facilities
on their premises under the theory of Accessory Use. This could have an effect on
residents of the District of Columbia who reside in the same community as the
universities, schools or churches.
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